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"In exercising its appellate function, a Court of Appeal
will not, in all cases, necessarily hold the Crown to a
position taken at the trial. It will certainly consider the
earlier stance of the Crown to be an important factor
to be taken into account. But whether the Crown ought
to be bound will depend on the circumstances of the
case.

In the case at bar, Crown counsel at the trial
concluded that there were good reasons for joining in
a recommendation of a sentence of two years less one
day. There are arguable grounds for coming to that
conclusion. I do not criticize counsel for his decision
although 1 do not agree with it. But if the Attorney-
General on further consideration has decided that the
trial Judge's sentence was an appropriate one, | would
not insist that he be precluded from letting the Court
know of that changed view" (p. 22 — 23).
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"The Crown, like any other litigant, ought not to be
heard to repudiate before an appellate court the
position taken by its counsel in the trial court, except
for the gravest possible reasons. Such reasons might
be where the sentence was an illegal one, or where the
Crown can demonstrate that its counsel had in some
way been misled, or finally, where it can be shown
that the public interest in the orderly administration of
justice is outweighed by the gravity of the crime and
the gross insufficiency of the sentence”.
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